Mullins had obtained the position of dispatcher by rely-
ing upon Par't 90 and article XVII, section (i) , paragraph
(10) , of the NBCWA (Exh. 27) which has been quoted in full
in footnote 3 on page 5 above.  B~E's awarding the dispat-
cher's job to Mullins under paragraph (10) was challenged by
Caudill who was another union worker but who did not have a
letter from MSHA stating that he had pneumoconiosTsT The
winning argument advanced by Caudill and D30 before the ar-
bitrator was that paragraph (10) allows only letterholders
or Part 90 miners "on a production crew" to obtain a job
over other miners who would, except for the provisions of
article XVII (i) (10) and Part 90, be entitled to the job by
application of normal seniority rules.  Since Mullins' job
of electrician first class was performed on the evening
shift which was not a producing shift at B-E's mine, Mullins
was not "on a production crew" and therefore D30 argued that
Caudill ought to be awarded the job through application of
normal rules of seniority because Caudill admittedly had
about 3 more years of service than Mullins.

The arbitrator's ruling on the parties' arguments is
contained in the last three paragraphs of the decision (Exh.
18, pp. 15-16):

Notwithstanding the above, however, in my
judgment the National Agreement allows only a
"letterholder on any production crew" to exer-
cise his letterholder privilege.  The evidence
indicated that Mullins was an electrician
first class on the second shift and that the
second shift was a maintenance shift and .not a
production shift.  Consequently, Mullins could
not exercise his letterholder privilege under
the facts in this case.  Although it might be
argued that the parties did not intend for
"production crew" to have such a restricted
meaning, I must assume the parties included
the language "letterholder on any production
crew" for some specific purpose.  This is
especially true since Arbitration Review Board
Decision 78-61 applies a restricted meaning to
the terra "produce."

The fact that Mullins may have a separate
remedy under the Federal Coal Mine Health and
Safety Act of 1969 does not affect his remedy-
under the National Agreement.  Although Mullins
may have a legal right to be assigned to a job
in a "less dusty area" under the aforesaid law,
that right is recognized by the National Agree-
ment i [n] a restricted fashion.  While Mullins

.1847ised his Part 90 rights to bid for the position of
